The Supreme Court of South Carolina

REQUEST FOR WRITTEN COMMENTS

The South Carolina Bar has proposed amending Rule 14(e) of the South Carolina
Rules of Family Court (SCRFC) to allow for acceptance of service of a rule to
show cause.

After a review of the Bar's submission, the Court is considering modifying the
Bar's proposed amendment and including a Note to the amendment for submission
to the General Assembly in accordance with Article V, Section 4A of the South
Carolina Constitution. The proposed changes are set forth in the attachment.

Persons or entities desiring to submit written comments should submit their
comments to the following email address, rulel4comments@sccourts.org, on or
before November 1, 2021. Comments should be submitted as an attachment to the
email as either a Microsoft Word document or an Adobe PDF document.

Columbia, South Carolina
October 13, 2021
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(e) Service; Proof of Service.

(1) Personal Service. The rule to show cause shall be served with the
supporting affidavit or verified petition by personal delivery of a duly filed
copy thereof to the responding party by the Sheriff, his deputy or by any
other person not less than eighteen (18) years of age, not an attorney in or a
party to the action. If served by the sheriff or his deputy, he shall make proof
of service by his certificate. If served by any other person, he shall make
affidavit thereof.

(2) Acceptance of Service. No other proof of service shall be required when
acceptance of service 1s acknowledged in writing and signed by the person
served or his attorney, and delivered to the person making service. The
acknowledgement shall state the place and date service is accepted.

Note to 2022 Amendment:

This amendment specifies the manner of proof of personal service, which is
consistent with the requirements of Rule 4(g), SCRCP. The amendment also
permits a person to accept service of a rule to show cause in a manner consistent
with Rule 4(3), SCRCP, in which case no other proof of service is required.
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

In the Matter of Kenneth E. Johns, Jr., Respondent.

Appellate Case No. 2021-000994

Opinion No. 28064
Submitted October 1, 2021 — Filed October 13, 2021

DEFINITE SUSPENSION

Disciplinary Counsel John S. Nichols and Deputy
Disciplinary Counsel Carey Taylor Markel, both of
Columbia, for the Office of Disciplinary Counsel.

Larry C. Brandt, Esquire, of Walhalla, for Respondent.

PER CURIAM: In this judicial disciplinary matter, Respondent and the Office
of Disciplinary Counsel have entered into an Agreement for Discipline by Consent
(Agreement) pursuant to Rule 21 of the Rules for Judicial Disciplinary
Enforcement (RJDE) contained in Rule 502 of the South Carolina Appellate Court
Rules (SCACR). In the Agreement, Respondent admits misconduct and consents
to a range of sanctions from a public reprimand to an eighteen-month definite
suspension. We accept the Agreement and suspend Respondent from office for
eighteen months. The facts, as set forth in the Agreement, are as follows.

I.
Matter A

In September 2018, Respondent posted the following on his Facebook page: "For
my birthday this year, I'm asking for donations to American Red Cross. I've
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chosen this nonprofit because of food, water, and much more provided for those
affected by Hurricane Florence in NC & SC." In the introduction of Respondent's
Facebook page, Respondent identified himself as a Probate Judge and stated that
he managed the Oconee County Probate Court. Respondent admits that his
conduct violated the following provisions of the Code of Judicial Conduct, Rule
501, SCACR: Canon 2(B) (prohibiting the use of the prestige of judicial office to
advance interests of the judge or others); and Canon 4(C)(3)(b)(iv) (prohibiting a
judge from personally participating in the solicitation of funds or other fundraising
activities).

Matter B

On October 18, 2017, Respondent prepared a certification for submission in
litigation pending in the Superior Court of New Jersey. In the certification,
Respondent personally attested to the character of a South Carolina resident
stating, "[1]ncidentally, [Mr. S.] has a reputation for truth, honesty, reliability and
trustworthiness, and the court even waived bond because of this and its trust of
[Mr. S.]." Respondent further attested in the certification, "I am aware of the fact
that there 1s a claim in New Jersey that [Mr. S.] has made fraudulent conveyances
of his mother's money. THIS IS A COMPLETE AND UNADULTERATED LIE,
AND COMPLETELY UNTRUE. There is NO VALIDITY TO THAT
STATEMENT AT ALL." (emphasis in original).

Throughout the certification, Respondent advocated on behalf of Mr. S. and Mr.
S.'s legal position in the New Jersey litigation. Respondent signed the certification
and confirmed that the statements in the certification were true and that if any of
the statements were willfully false that he was "subject to punishment."
Respondent acknowledges he offered the certification voluntarily on behalf of Mr.
S. as a character witness. Respondent admits that his conduct violated the
following provisions of the Code of Judicial Conduct, Rule 501, SCACR: Canon 1
(requiring a judge to uphold integrity and independence of the judiciary); Canon 2
(requiring a judge to avoid impropriety and the appearance of impropriety); and
Canon 2(B) (prohibiting a judge from testifying voluntarily as a character witness).

II.

Respondent admits his misconduct in the above matters constitutes grounds for
discipline under Rule 7(a)(1), RIDE, Rule 502, SCACR (providing a violation of
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the Code of Judicial Conduct shall be a ground for discipline).! Respondent's
disciplinary history includes an interim suspension, /n re Johns, 415 S.C. 615, 785
S.E.2d 193 (2016), and subsequent six-month definite suspension. In re Johns,
418 S.C. 364, 793 S.E.2d 296 (2016) (retroactively imposing a six-month definite
suspension following Respondent's social media posts commenting on a matter
pending before the court, endorsing a presidential candidate, and fundraising for a
local church).

The Court's prior opinion sanctioning Respondent included the following:

Respondent has now removed reference to himself as a judge on his
Facebook page. He submits that he is deeply embarrassed about the
matter and seeks to assure the Court that, in the future, he will not
make reference to anything involving his court and will refrain from
making political posts or posting fundraising information on Facebook
or any other social media. Respondent is extremely proud of the
Oconee County Probate Court and wants to assure the Supreme Court
that he will do nothing further that could damage the reputation of the
probate court.

1d. 418 S.C. at 366367, 793 S.E.2d at 297.

Despite these assurances, Respondent restored the reference in his Facebook
profile identifying himself as a Probate Judge with the Oconee County Probate
Court and again used social media for fundraising purposes.

I11.

In light of Respondent's prior misconduct, we find a substantial suspension from
judicial duties is appropriate. We therefore accept the Agreement and suspend

! Respondent is not licensed to practice law in South Carolina. However, as an
officer of the unified judicial system eligible to perform judicial functions in South
Carolina, he is subject to the jurisdiction of the Commission on Judicial Conduct.
See Rule 2(r), RIDE, Rule 502, SCACR (defining a judge as "anyone, whether or
not a lawyer, who is an officer of the unified judicial system, and who is eligible to
perform judicial functions"); Rule 3(b)(1), RIDE, Rule 502, SCACR (providing
the Commission on Judicial Conduct has "jurisdiction over judges").
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Respondent from office for eighteen months. Within thirty days, Respondent shall
pay the costs incurred in the investigation and prosecution of this matter by
Disciplinary Counsel and the Commission on Judicial Conduct. As a condition of
discipline, Respondent agrees to complete the National Judicial College's online
judicial ethics course, "Ethics and Judging: Reaching Higher Ground."

DEFINITE SUSPENSION.

BEATTY, C.J., KITTREDGE, HEARN, FEW and JAMES, JJ., concur.
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

Sheena Brannon, Shane Stencil, Tina Sullivan, and
Brandon Beaty, Appellants,

V.

Henry Dargan McMaster, in his official capacity as
Governor of the State of South Carolina, and G. Daniel
Ellzey, in his official capacity as the Director of the
South Carolina Department of Employment and
Workforce, Respondents.

Appellate Case No. 2021-000883

Appeal from Richland County
R. Lawton Mclntosh, Circuit Court Judge

Opinion No. 28065
Heard October 4, 2021 — Filed October 13, 2021

AFFIRMED

Adam Protheroe and Susan B. Berkowitz, of South
Carolina Appleseed Legal Justice Center; and John D.
Kassel, of Kassel McVey, all of Columbia, for Appellants.

Rebecca Laffitte, Robert E. Tyson, Jr., and Vordman
Carlisle Traywick, II1, of Robinson Gray Stepp & Laffitte,
LLC, all of Columbia, for Respondents Henry Dargan
McMaster and G. Daniel Ellzey; Todd Timmons and
Steven Jordan Jr., all of Columbia, for Respondent G.
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Daniel Ellzey; and Michael G. Shedd, Thomas A.
Limehouse, Jr., and William Grayson Lambert, all of
Columbia, for Respondent Henry Dargan McMaster.

Jack E. Cohoon, of Burnette Shutt & McDaniel, P.A., of
Columbia, for amici curiae South Carolina Small Business
Chamber of Commerce, American Sustainable Business
Council, Shriver Center on Poverty Law, National
Employment Law Project, Economic Policy Institute, and
William E. Spriggs.

Christopher E. Mills, of Spero Law, LLC, of Charleston,
for amici curiae South Carolina Chamber of Commerce,
South Carolina Restaurant and Lodging Association,
Chamber of Commerce of the United States of America,
and National Federation of Independent Business Small
Business Legal Center.

PER CURIAM: Respondent Governor Henry McMaster instructed Respondent G.
Daniel Ellzey, Director of the South Carolina Department of Employment and
Workforce (DEW), to end South Carolina's participation in federal unemployment
insurance programs created under the Coronavirus Aid, Relief, and Economic
Security (CARES) Act.! Appellants brought this action challenging the legality of
the Governor's decision and moved for a preliminary injunction requiring
Respondents to reenroll in the programs. Respondents moved to dismiss the action
pursuant to Rule 12(b)(6), SCRCP. The circuit court granted Respondents' motion
and denied Appellants' motion for injunctive relief. We affirm the circuit court.

As part of the CARES Act it enacted in March 2020 in response to the
pandemic, Congress created various temporary economic benefits, including new
unemployment insurance programs. Three of those programs are at issue in the
present case: (1) Pandemic Unemployment Assistance (PUA), 15 U.S.C. § 9021; (2)
Pandemic Emergency Unemployment Compensation (PEUC), 15 U.S.C. § 9025;
and (3) Federal Pandemic Unemployment Compensation (FPUC), 15 U.S.C. § 9023
(collectively, Programs). Participation in the Programs is discretionary, and states

P15 U.S.C. §§ 9001-9141.
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may withdraw from the Programs with at least thirty days' advanced notice to the
Department of Labor. See, e.g., 15 U.S.C. §§ 9023(a) & 9025(a)(1). In contrast to
state unemployment insurance programs, the federal government provides the funds
from the general fund of the United States Treasury for paying benefits to claimants
under the Programs. See, e.g., 15 U.S.C. § 9023(d)(3).

South Carolina agreed to participate in and accept federal funds available
pursuant to the Programs. However, on May 6, 2021, Governor McMaster ordered
the director of DEW to withdraw from the Programs effective June 30, 2021.
Appellants argue Governor McMaster did not have the authority to do so because
section 41-29-230(1) of the South Carolina Code (2021) provides that DEW shall
cooperate with the Secretary of Labor in a manner that required the State to accept
and disburse funds from the Programs until they expired. Section 41-29-230(1)
provides:

In the administration of Chapters 27 through 41 of this
title, [DEW] must cooperate with the United States
Secretary of Labor to the fullest extent consistent with the
provisions of these chapters, and act, through the
promulgation of appropriate rules, regulations,
administrative methods and standards, as necessary to
secure to this State and its citizens all advantages
available under the provisions of the Social Security Act
that relate to unemployment compensation, the Federal
Unemployment Tax Act, the Wagner-Peyser Act, and the
Federal-State Extended Unemployment Compensation
Act of 1970.

(emphasis added).

Appellants contend benefits paid under the Programs are "advantages
available under" the Social Security Act (SSA).? Therefore, Appellants argue, DEW
must continue to participate in the Programs until the Programs expire. Respondents
claim benefits paid pursuant to the Programs are not "advantages available under"
the SSA. In granting Respondents' motion to dismiss, the circuit court found,

242 U.8.C. §§ 301-1397.
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The benefits provided under the CARES Act are new
benefits, never previously available to unemployed
workers, and are provided by legislation separate and apart
from the [SSA]. Although the federal government chose
to use the funding mechanisms available through the
Social Security Administration, that does not mean these
new benefits fall under the [SSA]. It simply shows
Congress used an existing mechanism to put [the
Programs] into place quickly.

We affirm the circuit court. Section 41-29-230(1) is unambiguous and clear
on its face. The only connection the Programs have to the SSA is that the funds to
be distributed to recipients pass through bank accounts of the Social Security
Administration. This is not sufficient to render benefits paid under the Programs to
be "advantages available under the provisions of the [SSA]." To construe section
41-29-230(1) otherwise would be to expand the scope of an unambiguous statute
beyond the manifest intent of the legislature.® See Town of Mt. Pleasant v. Roberts,
393 S.C. 332, 342, 713 S.E.2d 278, 283 (2011) (explaining that under the plain
meaning rule, this Court has no right to search for or impose another meaning or
resort to subtle or forced construction to change the scope of a clear and
unambiguous statute); see also S.C. Pub. Int. Found. v. Calhoun Cnty. Council, 432
S.C. 492, 497, 854 S.E.2d 836, 838 (2021) (noting the primary rule of statutory
construction is to ascertain and give effect to the intent of the General Assembly).

AFFIRMED.
BEATTY, C.J., KITTREDGE, HEARN, FEW and JAMES, JJ., concur.

3 Based on our holding that section 41-29-230(1) is inapplicable to the CARES Act,
we deny Appellants' motion to supplement the record as moot. Further, because we
hold the Programs do not fall within the ambit of section 41-29-230(1), we do not
reach the question of whether the Governor would have had discretion under the
CARES Act to withdraw the state from participation if the Programs did fall within
the ambit of this section.
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The Supreme Court of South Carolina

In the Matter of Cory Howerton Fleming, Respondent.

Appellate Case No. 2021-001138

ORDER

The Office of Disciplinary Counsel asks this Court to place respondent on interim
suspension pursuant to Rule 17(b) of the Rules for Lawyer Disciplinary
Enforcement (RLDE) contained in Rule 413 of the South Carolina Appellate Court
Rules (SCACR).

IT IS ORDERED that respondent's license to practice law in this state is suspended
until further order of this Court.

s/Donald W. Beatty C.J.
FOR THE COURT

Columbia, South Carolina
October 8, 2021
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.

Tommy Lee Benton, Appellant.

Appellate Case No. 2017-002553

Appeal From Horry County
Steven H. John, Circuit Court Judge

Opinion No. 5868
Heard October 14, 2020 — Filed October 13, 2021

AFFIRMED

Robert Walker Humphrey, 11, of Willoughby & Hoefer,
PA, of Charleston, and Chief Appellate Defender Robert
Michael Dudek, of Columbia, both for Appellant.

Attorney General Alan McCrory Wilson, Deputy
Attorney General Donald J. Zelenka, Senior Assistant
Deputy Attorney General Melody Jane Brown, and
Assistant Attorney General Tommy Evans Jr., all of
Columbia, and Solicitor Jimmy A. Richardson, II, of
Conway, all for Respondent.

MCDONALD, J.: Tommy Lee Benton appeals his convictions for murder, first-
degree burglary, first-degree arson, and third-degree arson, arguing the circuit
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court erred in (1) trying his case after previously granting a mistrial on the same
charges and (2) admitting into evidence certain crime scene photographs, text
messages, and Facebook messages. We affirm Benton's convictions.

Facts and Procedural History

Charles Bryant Smith owned a mobile home park, rental properties, and
commercial properties in Horry County. Many tenants paid in cash, and Smith
paid his employees in cash. According to Smith's son, Smith distrusted banks, so
he carried large sums of cash and only deposited enough money in his accounts to
pay bills. Garland Rose and his mother, Lorraine Rose, worked for Smith; Smith
was also Lorraine's landlord. Garland informed Benton and Mitchell Cheatham
that Smith often had large amounts of cash, and the three devised a plan to rob
him.

Cheatham testified at Benton's trial regarding the various burglaries the group
committed in their efforts to steal from Smith. On April 18, 2014, Cheatham met
Benton at Garland's house before the first burglary. Benton borrowed Heather
Faircloth's! black Ford Focus and drove the group to Smith's Aynor home. Benton
and Garland then broke into Smith's home and stole approximately $27,000 in
cash. Cheatham claimed he remained in the car while Benton and Garland burgled
the house.

On the afternoon of April 25, 2014, Cheatham, Benton, and Justin Travis met
Douglas Thomas at a local Walmart, then went to Cheatham's hotel room to
discuss robbing Smith again—this time, at his store.> Benton believed Smith kept
about $100,000 in cash in a safe at the store, and the group planned to lie in wait
and rob Smith when he arrived at the store that night. For this effort, Benton,
Thomas, and Travis used a stolen truck, while Cheatham remained nearby in
Heather's car. In the early morning hours of April 26, the three broke into Smith's
store. When Smith did not arrive as expected, they set the store on fire.

! Heather Faircloth was Benton's girlfriend at the time of these events.

2 Thomas also testified at trial, detailing Benton's involvement in the robbery at the
store, the planning at the hotel, and the burglary at Smith's home.

22



Two days later, Benton, Thomas, and Cheatham met at a hotel to discuss yet
another effort to rob Smith. In the wee hours of April 29, 2014, Benton drove
them in Heather's car to pick up the stolen truck. The group left the car on a dirt
road and took the truck to Smith's mobile home, where they beat and handcuffed
him. They ransacked and robbed the home, set it on fire, and left Smith
handcuffed inside to die.

When firemen arrived at the scene and found a handcuffed body inside the burnt
trailer, they alerted the Horry County Police Department. Investigator Jill
Domogauer received the dispatch around 4:45 a.m. and went to process the scene.
While sifting through the debris, Domogauer found handcuffs, a rope, several
exploded casings, and metal debris in close proximity to the area from which the
body had been removed. She also found a safe containing $120,000 in cash.

On April 21, 2016, the Horry County grand jury indicted Benton for Smith's
murder. On October 26, 2016, the grand jury indicted Benton for two counts of
first-degree burglary, first-degree arson, and third-degree arson.

The case initially went to trial on July 17, 2017, and the jury was sworn the
following day. During his opening statement, Benton's counsel began to discuss
Benton's alibi for the night of the murder, noting he was with his mother at the
home of his great-grandmother. The State immediately objected, and the circuit
court held a bench conference off the record. The circuit court subsequently
excused the jury to address the objection on the record. The State argued Benton
had failed to provide written notice of his intention to offer an alibi defense as
required by Rule 5 of the South Carolina Rules of Criminal Procedure, noting the
State first learned of some of the proposed alibi witnesses during Benton's opening
statement. Benton conceded he did not give the State written notice of his intent to
raise an alibi defense, but stated he did not believe notice was an issue because the
State had already been talking with at least one of Benton's witnesses regarding
Benton's whereabouts on the night of the murder.

Following a discussion on the record and a conference in chambers, the circuit
court declared a mistrial as a matter of manifest necessity and ordered Benton to
serve the State with written notice of his intent to offer an alibi defense. The
circuit court reasoned that excluding the alibi witnesses' testimony as contemplated
by Rule 5 would deprive Benton of his right to present a defense, but allowing the
trial to continue without excluding the witnesses would deprive the State of a full
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and complete opportunity to challenge the alibi testimony. Thus, a mistrial was the
only reasonable option.

At Benton's request, the circuit court again addressed the matter at a hearing the
following day. Benton stated, "I wanted to make a further request of the Court in
connection [with] the interpretation of [Rule 5] and express my views on it."
Benton explained he received a standard disclosure request from the State
requesting written notification of any alibi defense, however, Benton argued the
State's request was insufficient because Rule 5 required the State to set forth the
time, date, and place or any alleged offense and the indictments did not contain the
times of the alleged offenses. Benton clarified, "And so all I'm asking is that we
follow—that I get that full compliance as I am interpreting the rule before I have to
comply with the remainder of the rule." The State responded, and the circuit court
detailed the items provided by the State during reciprocal discovery, noting the
various times, dates, and locations set forth therein. The circuit court then found
the State "has more than sufficiently complied with any requirement set forth in
Rule 5(e)(1). The defendant has more than sufficient information as to time, date,
and place regarding these allegations, charges, and indictments that have been
brought against him in this particular matter." The circuit court concluded,

Based upon that, the request for further information from
the state as to time, date and place in this matter, under
Rule 5(e) 1s denied. Again, I reaffirm what the Court
said yesterday and also that [ am requiring strict
compliance with the—with the rule, as I indicated
yesterday, both from the defense and the state in this
matter.

The case went back to trial on December 4, 2017. Pretrial, Benton moved to
dismiss the indictments, asserting double jeopardy prevented him from standing
trial for the indicted offenses because there was no justification for the prior
mistrial. Again, Benton argued Rule 5 did not require him to give the State written
notice of his alibi defense because the State failed to include the times of the
alleged offenses in its Rule 5 request for written notification. The circuit court
reaffirmed its prior rulings and denied Benton's motion to dismiss.

Benton presented four alibi witnesses at trial: his mother, his stepfather, his great-
grandmother, and his uncle's former girlfriend. The jury convicted Benton of
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murder, first-degree arson, third-degree arson, and two counts of first-degree
burglary. The circuit court sentenced Benton to life imprisonment without the
possibility of parole for murder, life imprisonment for first-degree burglary, thirty
years' imprisonment for first-degree arson, and fifteen years' imprisonment for
third-degree arson.

Law and Analysis
I. Double Jeopardy

Benton argues double jeopardy barred his December trial on the murder, burglary,
and arson charges because the circuit court erred in finding manifest necessity
existed for the mistrial. Essentially, Benton contends his own Rule 5(e) obligation
to notify the State of his intent to raise an alibi defense was not triggered because
the State's written alibi request did not comply with Rule 5. He further asserts the
circuit court erred in failing to consider available alternatives before declaring a
mistrial. We disagree.

The Double Jeopardy Clauses of the United States Constitution and the South
Carolina Constitution protect citizens from repetitive conclusive prosecutions and
multiple punishments for the same offense. U.S. Const. amend. V ("[N]or shall
any person be subject for the same offence to be twice put in jeopardy of life or
limb .. .."); S.C. Const. art. I, § 12 ("No person shall be subject for the same
offense to be twice put in jeopardy of life or liberty . .. ."). "Under the law of
double jeopardy, a defendant may not be prosecuted for the same offense after an
acquittal, a conviction, or an improvidently granted mistrial." State v. Parker, 391
S.C. 606, 612,707 S.E.2d 799, 801 (2011) (quoting State v. Coleman, 365 S.C.
258,263, 616 S.E.2d 444, 446 (Ct. App. 2005)). "Hence, a properly granted
mistrial poses no double jeopardy bar to a subsequent prosecution." Id. at 612, 707
S.E.2d at 802.

The decision to grant or deny a mistrial falls within the sound discretion of the trial
court, however, a "mistrial should be granted only if there is a manifest necessity
or the ends of public justice are served. The trial court should first exhaust other
methods to cure possible prejudice before declaring a mistrial." State v. Brown,
389 S.C. 84, 94, 697 S.E.2d 622, 627-28 (Ct. App. 2010) (citation omitted).
"Whether a mistrial is manifestly necessary is a fact specific inquiry. It is not a
mechanically applied standard, but rather is a determination that must be made in
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the context of the specific difficulty facing the trial judge." State v. Bantan, 387
S.C. 412,417,692 S.E.2d 201, 203 (Ct. App. 2010) (quoting State v. Rowlands,
343 S.C. 454, 457-58, 539 S.E.2d 717, 719 (Ct. App. 2000)).

Rule 5(e), SCRCrimP, provides:

(1) Notice of Alibi by Defendant. Upon written request
of the prosecution stating the time, date and place at
which the alleged offense occurred, the defendant shall
serve within ten days, or at such time as the court may
direct, upon the prosecution a written notice of his
intention to offer an alibi defense. The notice shall state
the specific place or places at which the defendant claims
to have been at the time of the alleged offense and the
names and addresses of the witnesses upon whom he
intends to rely to establish such alibi.

(4) Failure to Disclose. If either party fails to comply
with the requirements of this rule, the court may exclude
the testimony of any undisclosed witness offered by
either party. Nothing in this rule shall limit the right of
the defendant to testify on his own behalf.

"In interpreting the language of a court rule, we apply the same rules of
construction used in interpreting statutes." Green ex rel. Green v. Lewis Truck
Lines, Inc., 314 S.C. 303, 304, 443 S.E.2d 906, 907 (1994) (per curiam).

The pertinent portion of the State's mutual reciprocal disclosure request stated:

The State requests written notice of Defendant's intention to offer an
alibi defense as to the charge(s) noted hereinabove which allegedly
occurred on or about APRIL 29, 2014 IN THE AYNOR SECTION
OF HORRY COUNTY, SC.

Crime scene worksheet entries provided to Benton in discovery set out the time the
Horry County Fire Department responded to the April 29 structure fire as well as
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the time of the Fire Department's subsequent request for police assistance. Other
reports contained the dispatch and arrival times of unit responding to both fires.
Victim's autopsy report noted the suspected time of death, and two of Benton's
arrest warrants set out the approximate times of the offenses for which he was
being arrested.

Moreover, Benton clearly knew the time and place of the events set forth in the
indictments because his counsel came prepared to the initial trial with four alibi
witnesses ready to testify. The circuit court expressly considered an alternative to
a mistrial—excluding Benton's alibi witnesses—and determined it would be
unacceptably prejudicial to the defendant. Benton suffered no prejudice upon the
granting of the mistrial because he was able to present his alibi witnesses at the
subsequent trial. While the better practice is for the State to include the time, date,
and place in any written Rule 5 alibi request, finding the failure to include an exact
time automatically renders an alibi request ineffective would be an overly technical
application of Rule 5(e). The circuit court considered the alternatives available to
avoid a mistrial and properly examined the potential prejudice to each party likely
to result. Because the circuit court did not improvidently grant the mistrial in July
2017, double jeopardy did not bar Benton's December 2017 trial. See Parker, 391
S.C. at 612, 707 S.E.2d at 802 (quoting Coleman, 365 S.C. at 263, 616 S.E.2d at
446 ("[A] properly granted mistrial poses no double jeopardy bar to a subsequent
prosecution.")).

II. Authentication of Text and Facebook Messages

Benton next argues the circuit court erred in admitting text and Facebook messages
into evidence without requiring that the State properly authenticate them.
Specifically, Benton argues the State failed to present evidence that he sent or
received the challenged messages, and he argues there is testimony in the record to
demonstrate he was not in possession of his phone during some of the events. For
example, Benton points to testimony from Lisa Katlin Rose (Katlin) that she may
have used Benton's phone to send a message on one occasion as evidence casting
doubt as to Benton's possession of his phone at other times. However, this
argument ignores Cheatham's testimony identifying certain of the conversation
threads, as well as Katlin Rose's clarification that she never took Benton's phone
outside of his presence. Cheatham testified that although Benton left his phone in
the car during the events of April 26, Benton used his phone's flashlight function
during the April 29 crimes at Smith's mobile home.
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In any event, Benton concedes the State properly authenticated three text threads
between Benton and Cheatham: "two sent nine days before the first incident
containing vague planning references, and one after the murder expressing surprise
upon hearing the news." Benton further acknowledged some of the messages
were likely admissible because Katlin Rose, Garland's wife, authenticated the
conversations. As detailed below, we find sufficient distinctive characteristics and
accompanying circumstances existed to authenticate the text messages not
identified by Cheatham, Katlin Rose, or Benton's concession.?

"The requirement of authentication or identification as a condition precedent to
admissibility is satisfied by evidence sufficient to support a finding that the matter
in question is what its proponent claims." Rule 901(a), SCRE.

By way of illustration only, and not by way of limitation,
the following are examples of authentication or
identification conforming with the requirements of this
rule:

(1) Testimony of Witness With Knowledge. Testimony
that a matter is what it is claimed to be.

3 The record on appeal does not contain the entire trial discussion regarding the
admission of the text messages. Benton argues on appeal that the circuit court
"admitted Mr. Benton's text and internet messages en masse" regardless of their
specific relevance to the criminal case, and it appears Benton's authenticity
objection primarily addressed State's Exhibits 69—72 and 76. The circuit court
identified State's Exhibit 71 as a "compilation" of evidence from State's Exhibits
69 and 70, the text content, and a text detail report for Benton's phone number. As
particular exchanges were discussed outside the presence of the jury, the circuit
court considered the relative probative value versus potential prejudicial effect, and
admitted some with the compilation exhibit. The circuit court ordered the State to
redact other messages, such as those referencing Benton's involvement with an
unrelated crime at a North Carolina McDonald's.
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(4) Distinctive Characteristics and the Like. Appearance,
contents, substance, internal patterns, or other distinctive
characteristics, taken in conjunction with circumstances.

Rule 901(b), SCRE. "'[T]he burden to authenticate . . . is not high' and requires
only that the proponent 'offer| ] a satisfactory foundation from which the jury could
reasonably find that the evidence 1s authentic."" Deep Keel, LLC v. Atl. Private
Equity Grp., LLC, 413 S.C. 58, 64, 773 S.E.2d 607, 610 (Ct. App. 2015)
(alterations in original) (quoting United States v. Hassan, 742 F.3d 104, 133 (4th
Cir. 2014)).

The court decides whether a reasonable jury could find
the evidence authentic; therefore, the proponent need
only make "a prima facie showing that the 'true author' is
who the proponent claims it to be." Once the trial court
determines the prima facie showing has been met, the
evidence is admitted, and the jury decides whether to
accept the evidence as genuine and, if so, what weight it
carries.

State v. Green, 427 S.C. 223, 230, 830 S.E.2d 711, 714 (Ct. App. 2019) (quoting
United States v. Davis, 918 F.3d 397, 402 (4th Cir. 2019)), aff'd as modified, 432
S.C. 97,99, 851 S.E.2d 440, 441 (2020).

Text messages sent between cell phone users are treated
the same as emails for purposes of authentication.
Typically, such messages are admitted on the basis of
identifying the author who texted the proffered message.
Ownership of the phone that originated the message is
not sufficient. Like email, authorship can be determined
by the circumstances surrounding the exchange of
messages; their contents; who had the background
knowledge to send the message; and whether the parties
conventionally communicated by text message.

2 Kenneth S. Broun et al., McCormick On Evid. § 227 (8th ed. 2020) (footnotes
omitted).
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This court addressed the authentication of social media messages in Green, in
which it explained that circumstantial evidence related to the content, tenor, and
timing of such messages may serve as "sufficient authentication to meet the low
bar Rule 901(b)(4), SCRE, sets." 427 S.C. at 231-33, 830 S.E.2d at 714-16. Still,
the court noted social media messages are writings, and "evidence law has always
viewed the authorship of writings with a skeptical eye." Id. at 230, 730 S.E.2d at
714. Authentication of social media messages, like writings, requires more than
"merely offering the writing on its own." Id. at 231, 730 S.E.2d at 714.* This is
likewise true for text messages such as those admitted here.

We acknowledge the circuit court erred in stating that the fact the messages were
sent from Benton's phone provided sufficient proof to establish Benton authored
them—the authentication of text and social media messages requires more than
proving mere ownership of the device from which messages originated. However,
the timing and distinctive characteristics of the text messages here—in addition to
Cheatham's identification of certain messages during his testimony—provided the
circumstantial evidence necessary for authentication. See Rule 220(c), SCACR
("The appellate court may affirm any ruling, order, decision or judgment upon any
ground(s) appearing in the Record on Appeal."); Rule 901(b)(4), SCRE (providing
evidence may be authenticated by "[a]ppearance, contents, substance, internal
patterns, or other distinctive characteristics, taken in conjunction with
circumstances").

The contents of some of the late April messages demonstrate Benton had
possession of his phone when the messages were sent; the timing of others
provides additional circumstantial evidence that Benton sent them. During the
time Benton concedes he was in possession of his phone, he frequently sent text
messages to a phone number saved in his phone as "My Love." He addressed these
texts to Heather, identified at trial as his girlfriend. In these texts, Benton texted, "I
love you"; he called her nicknames like "princess," "beautiful," and "baby"; and he
talked to her about her children, their "perfect family," and their engagement. In
the days leading up to April 30, Benton frequently sent Heather text messages

4+ Our supreme court granted Green's petition for a writ of certiorari to address a
separate issue and affirmed the circuit court's authentication determination and the
admission of the social media messages "without further comment." Green, 432
S.C. at 99, 851 S.E.2d at 440.

30



containing the same or substantially similar language.> During these periods, he
also texted Cheatham and others. The contents of the text messages to Heather
provides circumstantial evidence from which a reasonable jury could find Benton
was in possession of his phone and sent the text messages to others during this
same period. See Deep Keel, 413 S.C. at 64, 773 S.E.2d at 610 ("'[T]he burden to
authenticate . . . is not high' and requires only that the proponent 'offer| | a
satisfactory foundation from which the jury could reasonably find that the evidence
is authentic." (alterations in original) (quoting Hassan, 742 F.3d at 133)).

For example, on April 25, five minutes before texting Heather, Benton texted a
number and asked if it was "Dougie." Late that evening, the couple exchanged
texts about baths for the children and the babies going to bed. Just after midnight
on April 26, Heather texted Benton, "I'm headed to bed baby," and three hours
later, a message was sent from Benton's phone instructing the recipient to "Meet us
at 501," then referencing "CB's furniture outlet." Approximately two hours after
that, Benton texted Heather again. Later on April 26, Heather asked what Benton
was doing, and he responded, "Planning." Benton texted Heather he was talking to
Cheatham about speakers and "to tell me that cb burnt his store down."®

On April 27, Heather and Benton texted back and forth about Heather's children,
and Benton stated, "If you do pick me up, we have to meet dougie down the road
and head to fair bluff I think it is to get the truck." Then, in the late hours of April
28, Benton and Heather exchanged several text messages back and forth, in which
Benton called Heather "baby" and "love." When Heather asked Benton what he
was doing, he responded, "About to try to get $100 g."

The authentication of the "Tommy Lee Kruspe" Facebook messages is more
problematic. State's Exhibit 76 is a collection of Facebook messages, some of
which Cheatham identified as an April 9 conversation he had with Benton about
robbing Smith. Cheatham testified they had "just spoken on the phone about it,"

> Benton conceded at trial, "There are plenty of messages in here that prove on
April 30th—this is after everything happened—he has his telephone."

6 Cheatham explained he and Benton would at times discuss matters by phone and
then send texts as a "smokescreen" to hide anything incriminating. Cheatham also
identified news links and messages the participants sent to update one another on
the progress of the investigation.
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and he messaged Benton because he was unsure about the plan. Others include
questions and accusations from Garland's wife, Katlin Rose, speculating as to
Garland's involvement and location, with noncommittal responses from "Kruspe."
The contents of the Facebook messages were obtained through a Cellebrite
extraction of Benton's phone. Like Cheatham, Katlin Rose testified as to her belief
that she was communicating with Benton through the Tommy Lee Kruspe account,
but there is no other evidence to necessarily tie Benton to her messages or to the
possession of his phone on April 9. To the extent the admission of the Facebook
messages was erroneous, we find it harmless because the messages were
cumulative to Cheatham's testimony that he began to plan the burglaries with
Benton in late March and early April. See State v. Martucci, 380 S.C. 232, 261,
669 S.E.2d 598, 614 (Ct. App. 2008) ("The admission of improper evidence is
harmless where the evidence is merely cumulative to other evidence.").

III. Admission of Crime Scene Photographs

Benton asserts the circuit court erred in admitting into evidence certain crime scene
photographs that lacked probative value and served only to inflame the passions of
the jury. He challenges the admission of State's Exhibits 54, 55, and 56, which
show Smith's burned body. We find no reversible error.

Generally, "[a]ll relevant evidence 1s admissible." Rule 402, SCRE. "'Relevant
evidence' means evidence having any tendency to make the existence of any fact
that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence." Rule 401, SCRE. "Although
relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice . . . ." Rule 403, SCRE. "Unfair
prejudice means an undue tendency to suggest a decision on an improper basis."
State v. Lyles, 379 S.C. 328, 338, 665 S.E.2d 201, 206 (Ct. App. 2008) (quoting
State v. Gilchrist, 329 S.C. 621, 627, 496 S.E.2d 424, 427 (Ct. App. 1998)).

"The relevancy, materiality, and admissibility of photographs as evidence are
matters left to the sound discretion of the trial court." State v. Collins, 409 S.C.
524,534,763 S.E.2d 22, 27 (2014) (quoting State v. Nance, 320 S.C. 501, 508,
466 S.E.2d 349, 353 (1996)). "A trial judge's decision regarding the comparative
probative value and prejudicial effect of evidence should be reversed only in
exceptional circumstances." Id. at 534, 763 S.E.2d at 28 (quoting State v. Adams,
354 S.C. 361, 378, 580 S.E.2d 785, 794 (Ct. App. 2003)). "If the offered
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photograph serves to corroborate testimony, it is not an abuse of discretion to
admit it." Id. at 534, 763 S.E.2d at 27 (quoting Nance, 320 S.C. at 508, 466 S.E.2d
at 353).

"[T]he standard is not simply whether the evidence is prejudicial; rather, the
standard under Rule 403, SCRE is whether there is a danger of unfair prejudice
that substantially outweighs the probative value of the evidence." Id. at 536, 763
S.E.2d at 28. "All evidence is meant to be prejudicial; it is only unfair prejudice
which must be avoided." State v. Bratschi, 413 S.C. 97, 115, 775 S.E.2d 39, 49
(Ct. App. 2015) (quoting Gilchrist, 329 S.C. at 630, 496 S.E.2d at 429). "[A] court
analyzing probative value considers the importance of the evidence and the
significance of the issues to which the evidence relates." State v. Gray, 408 S.C.
601, 610, 759 S.E.2d 160, 165 (Ct. App. 2014).

Here, the circuit court acted within its discretion in admitting the photographs of
Smith's body at the crime scene. State's Exhibits 54 and 55 are photographs of
Smith's charred remains, and State's Exhibit 56 showed the handcuff on Smith's
arm. Although these photographs may have been gruesome, they were highly
probative as evidence of malice, which is an essential element of murder. See S.C.
Code Ann. § 16-3-10 (2015) ("'Murder' is the killing of any person with malice
aforethought, either express or implied."); Collins, 409 S.C. at 535, 763 S.E.2d at
28 ("Courts must often grapple with disturbing and unpleasant cases, but that does
not justify preventing essential evidence from being considered by the jury, which
is charged with the solemn duty of acting as the fact-finder."). The photographs
corroborated Cheatham's testimony that Smith was restrained with handcuffs when
the house was set on fire and the assailants left him handcuffed there. Benton's
stipulation that Smith was murdered and his argument that he was not challenging
the manner of death did not relieve the State of its burden to prove its case beyond
a reasonable doubt. See Estelle v. McGuire, 502 U.S. 62, 69 (1991) ("[T]he
prosecution's burden to prove every element of the crime is not relieved by a
defendant's tactical decision not to contest an essential element of the offense.");
Martucci, 380 S.C. at 249, 669 S.E.2d at 607 ("The State has the right to prove
every element of the crime charged and is not obligated to rely upon a defendant's
stipulation."). Accordingly, we find the circuit court acted within its discretion in
admitting these photographs into evidence.
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Conclusion
Based on the foregoing, Benton's convictions are
AFFIRMED.

LOCKEMY, C.J., and KONDUROS, J., concur.
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