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THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

Misty A. Morris, Claimant, 

v. 

BB&T Corporation, d/b/a BB&T Bank, Employer, and 
Hartford Accident & Indemnity Co., Carrier, 

IN RE: Attorney's Fee Petition of David Proffitt, 
Petitioner, 

v. 

South Carolina Workers' Compensation Commission, 
Respondent. 

Appellate Case No. 2020-001494 

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS 

Appeal from the Workers' Compensation Commission 

Opinion No. 28131 
Heard February 2, 2022 – Filed January 25, 2023 

REVERSED AND REMANDED 

Robert David Proffitt, of Proffitt & Cox, LLP, of 
Columbia, Petitioner. 
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Carmen Vaughn Ganjehsani, of Richardson Plowden & 
Robinson, PA; James Keith Roberts, both of Columbia, for 
Respondent. 

JUSTICE FEW: The workers' compensation commission dismissed an appeal to 
its appellate panel because the attorney filing the appeal missed a deadline for his 
brief.  The commission refused to reinstate the appeal even after the attorney 
explained he made an innocent calendaring mistake, and then the commission 
refused to reconsider its decision.  In all three instances, the commission gave no 
explanation of its decision; it simply issued a form order with blanks checked 
indicating the commission's action.  We reverse the commission's decision refusing 
to reinstate the appeal and remand to the appellate panel for consideration of the 
appeal on the merits. 

Attorney David Proffitt represented Misty A. Morris in her 2016 workers' 
compensation claim against BB&T Corporation. After settling her claim, Proffitt 
filed a Form 61—"Attorney Fee Petition"—with the commission seeking approval 
of his contingent attorney's fee in the amount of $36,633.33, along with costs in the 
amount of $5,134.10. Commissioner Susan S. Barden approved attorney's fees in 
the amount of $24,641.04 and all of the costs, but denied attorney's fees for the 
amount the settlement agreement allocated to future medical expenses. Proffitt filed 
a Form 30—"Request for Commission Review"—appealing Commissioner Barden's 
order to an appellate panel. 

A member of the commission's staff issued a Form 31—"Briefing Schedule and 
Appellate Hearing"—setting the due date for Proffitt's brief as January 16, 2018.1 

After Proffitt failed to file his brief by January 16, the "judicial director" of the 
commission dismissed the appeal by administrative order pursuant to regulation 67-
705(H)(3) of the South Carolina Code of Regulations (2012). Proffitt then filed a 
"Motion to Reinstate" the appeal arguing his calendaring mistake constituted "good 
cause." See S.C. Code Ann. Regs. 67-705(H)(4) ("An appeal administratively 
dismissed . . . may be reinstated for a good cause . . . ."). In the motion, Proffitt 

1 The Form 31 listed the filing date for Proffitt's brief as January 14, 2018.  However, 
January 14 was a Sunday and January 15 was a holiday.  Therefore, the actual filing 
deadline was January 16, 2018. 
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admitted he had not calendared the deadline correctly and explained he thus wrongly 
believed the due date for filing his brief was January 31.  He apologized to the 
commission for the delay. A commissioner denied Proffitt's motion without 
explanation.  The same commissioner later denied Proffitt's "Motion for Rehearing," 
again without any explanation. 

The court of appeals affirmed in an unpublished opinion. Morris v. BB&T Corp., 
Op. No. 2020-UP-235 (S.C. Ct. App. withdrawn, substituted, and refiled Nov. 4, 
2020). We granted Proffitt's petition for a writ of certiorari to review the court of 
appeals' decision. We reverse. 

We cannot better explain our reasoning for reversal than the court of appeals itself 
explained in a different case, decided approximately a year after it decided this case. 
See Jordan v. Hartford Fin. Grp., Inc., 435 S.C. 501, 868 S.E.2d 400 (Ct. App. 2021) 
(explaining "the commission's summary denial of [a] motion to reinstate without 
rational analysis of the good cause standard was arbitrary and an abuse of 
discretion," 435 S.C. at 507, 868 S.E.2d at 403, and reinstating the appeal).  At oral 
argument before this Court, Justices questioned counsel for the commission as to 
how Jordan does not resolve the question before us here. Counsel responded by 
arguing the commission made a discretionary decision and this Court should defer 
to the commission's decision. We publish this decision to clarify that no court is 
entitled to the deference associated with the discretion standard of review until that 
court has earned deference by fulfilling the responsibility of exercising its discretion 
according to law. 

Appellate courts apply the "discretion" standard to review decisions trial courts make 
on procedural questions such as the one at issue in this case, decisions to admit or 
exclude evidence, and other decisions. See, e.g., Trotter v. Trane Coil Facility, 393 
S.C. 637, 645, 650, 714 S.E.2d 289, 293, 295 (2011) (applying the "discretion" 
standard in reviewing the workers' compensation commission's procedural 
decisions); State v. Gibbs, Op. No. 28215 (S.C. Sup. Ct. filed Jan. 4, 2023) (Howard 
Adv. Sh. No. 1 at 12, 18-20) (explaining the type of thorough trial court analysis that 
warrants our applying the "discretion" standard to evidentiary rulings); Stoney v. 
Stoney, 422 S.C. 593, 594 n.2, 813 S.E.2d 486, 486 n.2 (2018) (reiterating the 
"discretion" standard is applied when reviewing procedural or evidentiary rulings by 
a family court); Kovach v. Whitley, 437 S.C. 261, 263, 878 S.E.2d 863, 864 (2022) 
(applying the "discretion" standard when reviewing a trial court's imposition of 
sanctions).  When the commission actually exercises discretion in making a 
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procedural decision such as this one, the Administrative Procedures Act requires we 
defer to that exercise of discretion. See S.C. Code Ann. § 1-23-380(5) (Supp. 2022) 
("The court may reverse or modify the decision if substantial rights of the appellant 
have been prejudiced because the administrative findings, inferences, conclusions, 
or decisions are: . . . (f) . . . characterized by abuse of discretion or clearly 
unwarranted exercise of discretion."). The law requires we defer to the exercise of 
discretion by any trial-level tribunal when making a procedural decision.  See 5 
C.J.S. Appeal and Error § 924 (2019) ("The disposition of procedural matters is 
reviewed for abuse of discretion."). We disagree the commission is entitled to any 
deference in this case, however, because there is no indication the commission 
actually exercised its discretion. See State v. Hawes, 411 S.C. 188, 191, 767 S.E.2d 
707, 708 (2015) ("A failure to exercise discretion amounts to an abuse of that 
discretion." (quoting Samples v. Mitchell, 329 S.C. 105, 112, 495 S.E.2d 213, 216 
(Ct. App. 1997))); Fontaine v. Peitz, 291 S.C. 536, 538, 354 S.E.2d 565, 566 (1987) 
("When the trial judge is vested with discretion, but his ruling reveals no discretion 
was, in fact, exercised, an error of law has occurred.").  

The exercise of discretion is not to simply make a decision. The exercise of 
discretion requires first that the trial court recognize it has the responsibility of 
discretion. See Jordan, 435 S.C. at 505, 868 S.E.2d at 402 ("We cannot determine 
if the commission recognized it had the discretion . . . ."); Lunneborg v. My Fun Life, 
421 P.3d 187, 194 (Id. 2018) (stating one of the "essential" considerations for 
reviewing a discretionary decision is "[w]hether the trial court . . . correctly 
perceived the issue as one of discretion"); Johnson v. United States, 398 A.2d 354, 
367 (D.C.1979) ("[R]eversal should follow if . . . the trial court did not recognize 
its capacity to exercise discretion . . . .").2 The exercise of discretion is then to 
follow a thought process that begins with the trial court's clear understanding of the 
applicable law, continues with the court's sound analysis of the situation before it in 
light of the law, and ends with the trial court's ruling that follows the law and is 
supported by the facts and circumstances.  See 435 S.C. at 505, 868 S.E.2d at 402 
("The American tradition of rule of law has recognized from its earliest days that a 
'motion to [a court's] discretion is a motion, not to its inclination, but to its judgment; 
and its judgment is to be guided by sound legal principles.'" (citation omitted)). The 

2 See also 5 C.J.S. Appeal and Error § 826 (2022) ("The grounds for appellate review 
include the lower court's . . . erroneous belief that no such discretion exists, [or] not 
recognizing its capacity to exercise discretion . . . ."). 
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trial court's recognition of its responsibility to exercise discretion will be apparent 
when the record indicates the court followed such a thought process. Thus, when a 
trial court's—or the commission's—thought process of applying sound principles of 
law to the court's view of the facts and circumstances is evident in the record of 
proceedings in a hearing, in a written order, or otherwise, the appellate court will 
defer to the trial court's exercise of discretion, even when the judges on the appellate 
court might have made the decision differently. 

In this case, the commission's initial decision to dismiss the appeal required no 
explanation.  The Form 31 set a clear due date for Proffitt's brief, and Proffitt clearly 
failed to file the brief in time.  Regulation 67-705(H)(3) specifically permits the 
commission in that circumstance to "issu[e] an administrative order dismissing the 
appeal." The commission's decision first to refuse to reinstate the appeal, however, 
and then its decision to deny reconsideration, are different.  Regulation 67-705(H)(4) 
requires the commission to soundly apply the principle of "good cause" to the facts 
and circumstances before it.  This "thought process" requires analysis, and the 
"discretion" standard we employ for reviewing the commission's analysis requires 
the analysis be explained. 

Because the commission offered no explanation for its decision, we find the 
commission did not act within its discretion in refusing to reinstate Proffitt's appeal. 
The failure to accurately calendar a filing deadline will not constitute good cause for 
reinstating an appeal in every instance.  We have reviewed the record in this case, 
however, and we find Proffitt demonstrated good cause. We reverse the 
commission's decision refusing to reinstate the appeal and remand to the appellate 
panel for consideration of the appeal on the merits. 

REVERSED AND REMANDED. 

KITTREDGE, Acting Chief Justice, HEARN, J., and Acting Justices James E. 
Lockemy and Aphrodite K. Konduros, concur. 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

Shirley Whitfield, Individually and as personal 
representative of the Estate of William Whitfield, 
Appellant, 

v. 

South Carolina Department of Revenue, Respondent. 

Appellate Case No. 2019-001748 

Appeal From The Administrative Law Court 
Shirley C. Robinson, Administrative Law Judge 

Opinion No. 5962 
Heard November 16, 2022 – Filed January 25, 2023 

AFFIRMED 

Douglas M. Muller, Paul M. Lynch, and Trudy Hartzog 
Robertson, all of Moore & Van Allen, PLLC, of 
Charleston, for Appellant. 

Adam J. Neil and Elisabeth W. Shields, both of the South 
Carolina Department of Revenue, of Columbia, for 
Respondent. 

WILLIAMS, C.J.: In this appeal from the administrative law court (the ALC), 
Shirley Whitfield, individually and as the personal representative for the estate of 
William Whitfield, argues the ALC erred in granting the South Carolina 
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Department of Revenue's (the Department) motion to dismiss Whitfield's request 
for a contested case hearing due to Whitfield's alleged failure to exhaust her 
administrative remedies.  We affirm. 

FACTS/PROCEDURAL HISTORY 

On August 11, 2017, Whitfield filed her 2012 income tax return (the 2012 Return) 
with the Department, claiming a refund on her paid income taxes.1 On February 
14, 2018, the Department issued a letter denying Whitfield's request for a refund 
(the 2012 Denial), stating Whitfield's claim for a refund was untimely pursuant to 
sections 12-54-85 and 12-60-470 of the South Carolina Code (2014).  The 2012 
Denial stated: 

The Department is in receipt of your Individual Income 
Tax return . . . for the tax year 2012. . . . 

The request for refund is denied.  The claim was not 
made within the time required by law as outlined in SC 
Code Sections 12-54-85(F)(1), 12-54-85(D)(2)(3), and 
12-60-470.  If you feel our determination is in error, you 
may appeal.  If you choose to appeal, you have 90 days 
from the date of this letter to submit a protest in 
writing. . . . It must state all the reasons you disagree 
with the Department's denial of your refund . . . . 

Whitfield did not file a protest within the ninety-day period. 

On August 13, 2018, Whitfield filed her 2013 income tax return (the 2013 Return) 
with the Department, claiming a refund on her paid income taxes.2 On August 16, 
2018, the Department issued a letter denying Whitfield's claim for a refund (the 
2013 Denial), again stating Whitfield failed to timely file her request for a refund. 

1 In the 2012 Return, Whitfield requested the $114,644 be credited towards her 
2013 taxes. 
2 In the 2013 Return, Whitfield requested the $168,440 be credited towards her 
2014 taxes. 
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The 2013 Denial contained identical language to the 2012 Denial. Whitfield did 
not file a protest within the ninety-day period.3 

On February 27, 2019, Whitfield submitted a protest to the Department, 
challenging the 2012 and 2013 Denials.4 On March 27, 2019, the Department 
issued two letters, one for each tax year, informing Whitfield that she failed to 
timely protest the denials within the stated ninety-day period. 

On April 25, 2019, Whitfield filed a request for a contested case hearing with the 
ALC.  The Department subsequently filed a motion to dismiss Whitfield's action, 
alleging she failed to exhaust her administrative remedies before seeking review by 
the ALC.  The ALC issued an order granting the Department's motion.  This appeal 
followed. 

LAW/ANALYSIS 

Whitfield argues the ALC erred in dismissing her request for a contested case 
hearing. Specifically, Whitfield asserts the ALC erred in finding she failed to 
exhaust her prehearing administrative remedies before seeking review by the ALC. 
Whitfield additionally contends the ALC erred in finding it lacked subject matter 
jurisdiction to hear her case. We disagree. 

Whitfield's main contention is that her February 27, 2019 protest was timely under 
the provisions of the South Carolina Revenue Procedures Act (the RPA).  The 
Department found Whitfield failed to effectively protest its 2012 and 2013 Denials 
because she failed to file her protest within ninety days of each denial as required 
by section 12-60-450. See S.C. Code Ann. § 12-60-450(A) (2014) ("A taxpayer 
can appeal a division decision or a proposed assessment by filing a written protest 
with the department within ninety days of the date of the division decision or the 
proposed assessment." (emphasis added)).  The ALC affirmed this finding of the 
Department and therefore found Whitfield failed to exhaust her administrative 
remedies before seeking further review. 

3 There is no evidence in the record showing Whitfield did not receive the 2012 
and 2013 Denials, and Whitfield does not make such an assertion. 
4 Whitfield's protest is not included within the record on appeal, but it is referenced 
in the Department's March 27, 2019 letters. 
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To preserve her appellate rights, Whitfield should have filed her protests for the 
2012 and 2013 Denials no later than May 15, 2018, and November 14, 2018, 
respectively.  Because she failed to do so and nothing in the record indicates she 
requested an extension, Whitfield failed to exhaust her prehearing administrative 
remedies before seeking review by the ALC. See § 12-60-450(A) ("The 
department may extend the time for filing a protest at any time before the period 
has expired." (emphases added)); S.C. Code Ann. § 12-60-510(A) (2014) ("Before 
a taxpayer may seek a contested case hearing before the Administrative Law Court, 
[s]he shall exhaust the prehearing remedy."); S.C. Code Ann. § 12-60-30(15) 
(2014) ("'Exhaustion of the taxpayer's prehearing remedy' means that the taxpayer: 
(a) filed a written protest as required by this chapter; . . . ."); see also Storm M.H. 
ex rel. McSwain v. Charleston Cnty. Bd. of Trustees, 400 S.C. 478, 487, 735 S.E.2d 
492, 497 (2012) ("Whether administrative remedies must be exhausted is a matter 
within the trial judge's sound discretion and his decision will not be disturbed on 
appeal absent an abuse thereof." (quoting Hyde v. S.C. Dep't of Mental Health, 314 
S.C. 207, 208, 442 S.E.2d 582, 582–83 (1994))); id. ("The general rule is that 
administrative remedies must be exhausted absent circumstances supporting an 
exception to application of the general rule." (quoting Hyde, 314 S.C. at 208, 442 
S.E.2d at 583)).  "A commonly recognized exception to the requirement of 
exhaustion of administrative remedies exists when a party demonstrates that 
pursuit of administrative remedies would be a vain or futile act." Id. (quoting 
Brown v. James, 389 S.C. 41, 54, 697 S.E.2d 604, 611 (Ct. App. 2010)). This is 
not the case here. Therefore, the ALC properly dismissed Whitfield's action. See 
CFRE, LLC v. Greenville Cnty. Assessor, 395 S.C. 67, 73–74, 716 S.E.2d 877, 
880–81 (2011) ("Tax appeals to the ALC are subject to the Administrative 
Procedures Act (APA). Accordingly, we review the decision of the ALC for errors 
of law."). 

Whitfield additionally asserts the ALC erred in finding it did not have subject 
matter jurisdiction to hear her case. See Ward v. State, 343 S.C. 14, 17 n.5, 538 
S.E.2d 245, 246 n.5 (2000) ("[T]he failure to exhaust administrative remedies goes 
to the prematurity of a case, not subject matter jurisdiction."). Whitfield conflates 
subject matter jurisdiction and appellate jurisdiction.  In its order, the ALC stated, 
"Because Petitioner failed to exhaust her prehearing remedy, the matter is not 
properly before this Court on the merits of the case (whether the request for 
refunds were timely filed)."  Accordingly, the ALC properly dismissed Whitfield's 
action because she failed to exhaust her administrative remedies. 
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AFFIRMED. 

THOMAS, J., and LOCKEMY, A.J., concur. 
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Stephen Lynwood Brown, Russell Grainger Hines, 
Donald Jay Davis, Jr., and Gaillard Townsend Dotterer, 
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III, all of Clement Rivers, LLP, of Charleston, for 
Appellants. 

Warren H. Christian, Jr., and Matthew W. Christian, both 
of Christian & Christian, LLC, of Greenville, and Jordan 
Christopher Calloway, of McGowan Hood Felder & 
Phillips, of Rock Hill, all for Respondent. 

THOMAS, J.: In this wrongful death and survival action alleging nursing home 
negligence, Fundamental Clinical and Operational Services, LLC; Fundamental 
Administrative Services, LLC; and THI of South Carolina at Magnolia Manor-
Inman, LLC d/b/a Magnolia Manor-Inman1 (collectively, Appellants) appeal the 
trial court's denial of Magnolia's motion to compel arbitration.  Appellants argue 
the trial court erred in (1) denying Magnolia's motion to compel arbitration and (2) 
denying Fundamental's2 motions to stay this lawsuit pending arbitration of the 
claims against Magnolia.  We affirm. 

FACTS 

Magnolia operates a nursing facility located in Spartanburg County. Mary 
Solesbee became a resident at Magnolia on June 27, 2016.  She was admitted to 
Magnolia by her son, Allen Dover, who executed the paperwork for her 
admission.3 Among the contracts Dover entered into on behalf of Solesbee were 
an admission agreement (Admission Agreement) and an arbitration agreement 
(Arbitration Agreement).  Solesbee was not present when Dover signed the 
documents. 

1 Appellant THI of South Carolina at Magnolia Manor-Inman, LLC, d/b/a 
Magnolia Manor-Inman (Magnolia) is a skilled nursing facility in Spartanburg 
County. 
2 Appellants Fundamental Clinical and Operational Services, LLC and 
Fundamental Administrative Services, LLC (collectively, Fundamental) are 
"affiliated and/or parent and/or subsidiary entities" to Magnolia. 
3 Solesbee had given Dover a general power of attorney. However, Solesbee 
revoked the power of attorney a few months later, which was more than two years 
before her admission to Magnolia. 
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The Admission Agreement governs the type of care Solesbee was to receive at 
Magnolia and Solesbee's financial obligation to pay for those services.  On the 
Admission Agreement's final page, there is an "Entire Agreement" section 
indicating the twelve pages of the Agreement constitute "the entire agreement and 
understanding between the parties" concerning Solesbee's admission to Magnolia. 
The Admission Agreement does not mention the Arbitration Agreement.  Dover 
signed the Admission Agreement on the "Signature of Representative" line. 
Magnolia's representative did not ask Dover for proof of authority to act on 
Solesbee's behalf.4 

The separate one-page Arbitration Agreement states: 

It is further understood that in the event of any 
controversy or dispute between the parties arising out of 
or relating to Facility's Admission Agreement, or breach 
thereof, or relating in any way to Resident's stay at 
Facility, or to the provisions of care or services to 
Resident, including but not limited to any alleged tort, 
personal injury, negligence or other claim; or any federal 
or state statutory or regulatory claim of any kind; or 
whether or not there has been a violation of any right or 
rights granted under State law (collectively "Disputes"), 
and the parties are unable to resolve such through 
negotiation, then the parties agree that such Dispute(s) 
shall be resolved by arbitration, as provided by the South 
Carolina Alternate Dispute Resolution/Mediation Rules. 

The Arbitration Agreement further states that "[b]y his/her signature below, the 
executing party represents that he/she has the authority to sign on Resident's behalf 
so as to bind the Resident as well as the Representative."  Dover signed the 
Arbitration Agreement on the line labeled "Resident/Representative Signature." 

On July 14, 2016, two weeks after her admission, Solesbee was transported to a 
hospital and died on August 1, 2016. Connie Bayne, as the personal representative 

4 In its brief, Magnolia acknowledges it was unable to establish agency, either 
actual or apparent, on the part of Dover because there was no power of attorney or 
any other documents. 
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for Solesbee's estate,5 filed a wrongful death and survival action against Appellants 
alleging nursing home negligence.6 The complaint alleged Solesbee's death was "a 
direct and proximate result of . . . sepsis resulting from [an] improperly treated leg 
wound and infection" that was not properly recognized and treated while she was a 
resident of Magnolia. It sought judgment against Appellants for actual and 
punitive damages. 

Based on the Arbitration Agreement Dover signed for Solesbee, Magnolia filed a 
motion to dismiss Bayne's complaint, compel arbitration, and stay proceedings 
pending the outcome of arbitration. Fundamental filed motions to stay any 
requirement to file further responsive pleadings, as well as any requirement to 
respond to any motions or discovery filed or served by Bayne, until such time as 
this court made a final decision on the validity of the arbitration agreement.  
Magnolia filed a memorandum in support of its motion. 

After a hearing, the court denied Magnolia's motion to compel arbitration.  In its 
order, the court found Dover did not have the actual or apparent authority to sign 
the Arbitration Agreement on behalf of Solesbee. The court stated this case was 
very similar to Coleman v. Mariner Health Care, Inc., 407 S.C. 346, 755 S.E.2d 
450 (2014); Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 
813 S.E.2d 292 (Ct. App. 2018); and Thompson v. Pruitt Corporation, 416 S.C. 43, 
784 S.E.2d 679 (Ct. App. 2016). The court noted that in these cases, our appellate 
courts found: (1) the arbitration agreements to be unenforceable when a family 
member signed an arbitration agreement near the time of admission to a skilled 
nursing facility for the decedent and did not have any actual authority; (2) that no 
implied authority existed; and (3) no estoppel applied. As the Thompson and 
Hodge courts noted, there was no evidence the resident being admitted to the 
nursing home took any action to create an agency relationship with the person who 
signed the arbitration agreement. See Thompson, 416 S.C. at 55, 784 S.E.2d at 686 
("[T]he authority conveyed by a principal to an agent to handle finances or make 
health care decisions does not encompass executing an agreement to resolve legal 
claims by arbitration, thereby waiving the principal's right of access to the courts 
and to a jury trial."); Hodge, 422 S.C. at 572, 813 S.E.2d at 307 (quoting 
Thompson).  The court stated this case was nearly identical to those cases. 

5 Bayne is Solesbee's daughter. 
6 Bayne filed an amended complaint on January 3, 2019, and a second amended 
complaint on February 27, 2019. 
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Therefore, the court held there was no valid Arbitration Agreement in this case. 
The court also held that even if the Arbitration Agreement was generally valid, it 
could not be enforced for the wrongful death claim brought for the benefit of 
Solesbee's statutory beneficiaries. Further, the court rejected Magnolia's request 
for leave to conduct discovery before the court ruled on its motion, finding it had 
the opportunity to use the South Carolina Rules of Civil Procedure to conduct 
discovery related to arbitration.  This appeal followed. 

STANDARD OF REVIEW 

"The question of the arbitrability of a claim is an issue for judicial determination, 
unless the parties provide otherwise." Zabinski v. Bright Acres Assocs., 346 S.C. 
580, 596, 553 S.E.2d 110, 118 (2001).  An "[a]ppeal from the denial of a motion to 
compel arbitration is subject to de novo review." New Hope Missionary Baptist 
Church v. Paragon Builders, 379 S.C. 620, 625, 667 S.E.2d 1, 3 (Ct. App. 2008). 
Also, "[w]hether an arbitration agreement may be enforced against a nonsignatory 
to the agreement is a matter subject to de novo review by an appellate court." 
Wilson v. Willis, 426 S.C. 326, 335, 827 S.E.2d 167, 172 (2019).  Under this 
standard of review, "a [trial] court's factual findings will not be reversed on appeal 
if any evidence reasonably supports those findings." Id. 

LAW/ANALYSIS 

I. Motion to Compel Arbitration 

Appellants argue the trial court erred in denying Magnolia's motion to compel 
arbitration.  We disagree. 

South Carolina's policy is to favor arbitration of disputes. Zabinski, 346 S.C. at 
596, 553 S.E.2d at 118.  "Arbitration agreements, like other contracts, are 
enforceable in accordance with their terms." Munoz v. Green Tree Fin. Corp., 343 
S.C. 531, 539, 542 S.E.2d 360, 364 (2001).  "To decide whether an arbitration 
agreement encompasses a dispute, a court must determine whether the factual 
allegations underlying the claim are within the scope of the broad arbitration 
clause, regardless of the label assigned to the claim." Zabinski, 346 S.C. at 597, 
553 S.E.2d at 118.  "Unless a court can say with positive assurance that an 
arbitration clause is not susceptible to any interpretation that covers the dispute, 
arbitration should generally be ordered." Gissel v. Hart, 382 S.C. 235, 240-41, 676 
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S.E.2d 320, 323 (2009).  "A broadly-worded arbitration clause applies to disputes 
that do not arise under the governing contract when a 'significant relationship' 
exists between the asserted claims and the contract in which the arbitration clause 
is contained." Zabinski, 346 S.C. at 598, 553 S.E.2d at 119 (quoting Long v. 
Silver, 248 F.3d 309, 316 (4th Cir. 2001)). 

"However, arbitration is a matter of contract and a party cannot be required to 
submit to arbitration any dispute which he has not agreed to submit." Gissel, 382 
S.C. at 241, 676 S.E.2d at 323.  "[T]he presumption in favor of arbitration applies 
to the scope of an arbitration agreement; it does not apply to the existence of such 
an agreement or to the identity of the parties who may be bound to such an 
agreement." Wilson, 426 S.C. at 337, 827 S.E.2d at 173 (emphasis omitted) 
(quoting Carr v. Main Carr Dev., LLC, 337 S.W.3d 489, 496 (Tex. App. 2011)). 
"[B]ecause arbitration, while favored, exists solely by agreement of the parties, a 
presumption against arbitration arises where the party resisting arbitration is a 
nonsignatory to the written agreement to arbitrate." Id. at 337-38, 827 S.E.2d at 
173 (emphasis omitted).  Nevertheless, "[w]ell-established common law principles 
dictate that in an appropriate case a nonsignatory can enforce, or be bound by, an 
arbitration provision within a contract executed by other parties." Pearson v. 
Hilton Head Hosp., 400 S.C. 281, 288, 733 S.E.2d 597, 600 (Ct. App. 2012) 
(quoting Int'l Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 
411, 416-17 (4th Cir. 2000)). 

"Whether an arbitration agreement may be enforced against nonsignatories, and 
under what circumstances, is an issue controlled by state law." Wilson, 426 S.C. at 
338, 827 S.E.2d at 173-74.  "South Carolina has recognized several theories that 
could bind nonsignatories to arbitration agreements under general principles of 
contract and agency law, including (1) incorporation by reference, (2) assumption, 
(3) agency, (4) veil piercing/alter ego, and (5) estoppel." Id. at 338, 827 S.E.2d at 
174.  This court has held the theory of equitable estoppel precludes parties from 
asserting their nonsignatory status, compelling them to submit their claims to 
arbitration. Id. at 339, 827 S.E.2d at 174.  Under this theory, "[a] nonsignatory is 
estopped from refusing to comply with an arbitration clause 'when it receives a 
direct benefit from a contract containing an arbitration clause.'" Pearson, 400 S.C. 
at 290, 733 S.E.2d at 601 (quoting Int'l Paper, 206 F.3d at 418). "In the arbitration 
context, the doctrine recognizes that a party may be estopped from asserting that 
the lack of his signature on a written contract precludes enforcement of the 
contract's arbitration clause when he has consistently maintained that other 

26 



 

 

    
      

 
 

    
 

   
 

   
 

 
 

  
  

  
   

 
 

  
 

   
   

     
 

  
     
    

    
     

  
 

   
  

  
   

  
 

provisions of the same contract should be enforced to benefit him." Id. (emphasis 
omitted) (quoting Int'l Paper, 206 F.3d at 418).  

Magnolia argues the trial court should have found the Arbitration Agreement 
merged with the Admission Agreement because merger is presumed when the 
instruments in question are executed at the same time, by the same parties, for the 
same purpose, and in the course of the same transaction.  

In Coleman v. Mariner Health Care, Inc., our supreme court held: 

In South Carolina, "[t]he general rule is that, in the 
absence of anything indicating a contrary intention, 
where instruments are executed at the same time, by the 
same parties, for the same purpose, and in the course of 
the same transaction, the courts will consider and 
construe the documents together.  The theory is that the 
instruments are effectively one instrument or contract." 

407 S.C. at 355, 755 S.E.2d at 455 (quoting Klutts Resort Realty, Inc. v. 
Down'Round Dev. Corp., 268 S.C. 80, 88, 232 S.E.2d 20, 24 (1977)).  The 
Coleman court found the documents in that case were executed at the same time, 
by the same parties, for the same purpose, and in the course of the same 
transaction; thus, unless there was a contrary intention, there was a merger. Id. 
However, the court determined that "[b]y their own terms, the contracts between 
these parties indicated an intent that the common law doctrine of merger not 
apply." Id. And, even if a clause in the contract created an ambiguity as to merger, 
the law is clear that any ambiguity in such a clause is construed against the drafter. 
Id. at 355-56, 755 S.E.2d at 455.  Thus, there was no merger in that case, and the 
appellants' equitable estoppel argument was properly denied. Id. at 356, 755 
S.E.2d at 455. 

Also, in Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, this court held the 
admission agreement and arbitration agreement did not merge because: (1) the 
admission agreement indicated it was governed by South Carolina law, whereas 
the arbitration agreement stated it was governed by federal law; (2) like in 
Coleman, the arbitration agreement recognized the two documents were separate, 
stating "[a]ny and all claims or controversies arising out of or in any way relating 
to this Agreement or the Patient/Resident's Admission Agreement"; (3) the 
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arbitration agreement stated it could be revoked within thirty days, whereas the 
admission agreement contained no such indication and instead provided the 
admission agreement could only be amended; (4) each document was separately 
paginated and had its own signature page; and (5) the arbitration agreement stated 
signing it was not a precondition to admission. 422 S.C. at 562-63, 813 S.E.2d at 
302. 

Here, the Admission Agreement provides it is governed by South Carolina law, 
and the Arbitration Agreement provides it is governed by federal law.  The 
Arbitration Agreement recognized the two documents were separate, stating the 
Arbitration Agreement "shall survive any termination or breach of this Agreement 
or the Admission Agreement."  The Arbitration Agreement is silent as to whether it 
could be revoked, but the Admission Agreement provides, "Resident and/or his/her 
legal representative may terminate this Agreement at any time, upon written notice 
to Facility."  The Admission Agreement and Arbitration Agreement were 
separately paginated and had their own signature pages.  Magnolia's attorney 
admitted at the hearing that "[i]t's perfectly true that [Dover] did not have to sign 
the arbitration agreement to move forward with [Solesbee] being admitted.  It was 
voluntary . . . ."  Thus, like the Coleman and Hodge courts, we find there was no 
merger in this case and Magnolia's equitable estoppel argument was properly 
denied. 

The Coleman court also considered whether the Adult Health Care Consent Act 
(Act)7 gave a family member authority to execute an arbitration agreement on 
behalf of another.  The court held: 

The scope of Sister's authority [under the Act] to consent 
to "decisions concerning Decedent's health care" 
extended to the admission agreement, which was the 
basis upon which Facility agreed to provide health care 
and Sister agreed to pay for it.  The separate arbitration 
agreement concerned neither health care nor payment, 
but instead provided an optional method for dispute 
resolution between Facility and Decedent or Sister should 

7 S.C. Code Ann. § 44-66-30 (Supp. 2022) (providing that when a patient is unable 
to consent, decisions concerning their health care may be made by other persons, 
as specified in the statute). 
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issues arise in the future.  Under the Act, Sister did not 
have the capacity to bind Decedent to this voluntary 
arbitration agreement. We therefore affirm the circuit 
court's holding that the Act did not confer authority on 
Sister to execute a document which involved neither 
health care nor financial terms for payment of such care. 

407 S.C. at 353-54, 755 S.E.2d at 454.  In Thompson v. Pruitt Corporation, this 
court also held the admission agreement did not merge with the arbitration 
agreement and the son's authority under the Act to execute the admission 
agreement did not cover the terms of the arbitration agreement.  416 S.C. at 52-53, 
784 S.E.2d at 684-85. 

A limited general agreement power of attorney was executed on September 2, 
2014, by Solesbee, giving Dover power of attorney for certain limited acts and 
alternatively giving power of attorney to Bayne.  However, Solesbee revoked the 
power of attorney on September 12, 2014, which was almost two years before 
Dover signed the Agreements in this case. Thus, according to Bayne, Dover had 
no authority to sign the Arbitration Agreement on Solesbee's behalf.  However, 
Bayne asserted Dover did have the authority to sign the Admission Agreement 
under the Act.  Bayne argues the Act is limited to "health care" decisions and 
provides no authority for separate contracts like the Arbitration Agreement.  She 
asserts the Act was never meant to affect anything other than health care decisions 
and the Arbitration Agreement was not a health care decision because Solesbee 
could get the health care services covered in the Admission Agreement without 
agreeing to arbitrate. We agree and find Dover did not have any authority to sign 
the Arbitration Agreement for Solesbee via the Act or a power of attorney. 

Magnolia further asserts that because Solesbee was bound by the Arbitration 
Agreement at the time of her death, her wrongful death beneficiaries are bound by 
the Arbitration Agreement as well. However, we previously found the Arbitration 
Agreement is not enforceable against Solesbee because she did not sign it or 
authorize Dover to sign it for her; thus, Solesbee's cause of action was not barred at 
the time of her death. 

Finally, Magnolia asserts the trial court erred in denying its request to conduct 
discovery on the issue of arbitrability.  The trial court held "[Magnolia] had the 
opportunity to use the South Carolina Rules of Civil Procedure to conduct 
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discovery related to arbitration." Magnolia cites no authority for how it claims the 
court erred, and the record does not contain any discovery requests Bayne ignored 
or any subpoenas to which she objected.  Magnolia states the discovery it seeks is 
whether an agency relationship exists (or whether the facts to support estoppel or 
ratification exist) and whether Solesbee was competent at the time of her 
admission.  It also asserts there was ambiguity as to whether Solesbee gave consent 
for Dover to act as her agent, given the inconsistency between Dover's 
representation of authority in the Arbitration Agreement and his disavowal of such 
authority in his affidavit. 

In Hodge, this court addressed a similar argument and affirmed the trial court's 
refusal to compel the husband's deposition that would add nothing probative to a 
potential agency analysis, noting this court has held "the authority conveyed by a 
principal to an agent to handle finances or make health care decisions does not 
encompass executing an agreement to resolve legal claims by arbitration, thereby 
waiving the principal's right of access to the courts and to a jury trial." 422 S.C. at 
579, 813 S.E.2d at 311 (quoting Thompson, 416 S.C. at 55, 784 S.E.2d at 686). 
Because we find the trial court correctly held there was no merger of the 
Agreements and Magnolia's equitable estoppel argument was properly denied, we 
also find the court did not err in denying its request for further discovery when it 
would not have changed the result. 

II. Motions to Stay 

Appellants argue the trial court erred in denying Fundamental's motions to stay the 
lawsuit pending arbitration of the claims against Magnolia. Because we find the 
trial court did not err in denying Magnolia's motion to compel arbitration, 
Fundamental's motions are moot and we need not address this issue. See Hagood 
v. Sommerville, 362 S.C. 191, 199, 607 S.E.2d 707, 711 (2005) (declining to 
address an issue when the resolution of a prior issue is dispositive). 

CONCLUSION 

Accordingly, the decision of the trial court is 

AFFIRMED.8 

8 We decide this case without oral argument pursuant to Rule 215, SCACR. 
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 WILLIAMS, C.J., and LOCKEMY, A.J., concur. 
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WILLIAMS, C.J.: In this appeal, Aracelis Santos argues the circuit court erred in 
granting Harris Investment Holdings, LLC's (HIH) motion to dismiss Santos's 
complaint pursuant to Rule 12(b)(6), SCRCP.  We affirm. 

FACTS/PROCEDURAL HISTORY 

In this landlord-tenant dispute, Santos rented a commercial space (the Property) 
from HIH.  Pursuant to the lease agreement between the parties, the lease term 
began on December 1, 2015, and terminated on November 30, 2018.  The lease 
agreement contained no option for renewal and included the following provisions. 

Tenant shall surrender to Landlord, at the end of the term 
of this lease or upon cancellation of this lease, said 
Premises broom clean and in as good condition as the 
Premises were at the beginning of the term of this 
lease, . . . . If Tenant remains in possession of the 
Premises or any part thereof after the expiration of the 
Agreement, such holdover places the Tenant in default 
and the Monthly Base Rental shall be increased to one 
hundred fifty percent (150%) . . . . 

(emphases added). 

It is understood and agreed that any merchandise, 
fixtures, furniture, or equipment left in the Premises 
when Tenant vacates shall be deemed to have been 
abandoned by Tenant and by such abandonment, Tenant 
relinquishes any right or interest therein and Landlord is 
authorized to sell, dispose of or destroy [the] same. 

(emphases added). 

If Tenant fails to pay Monthly Base Rental including 
Additional Rent . . . this Agreement shall be in 
default. . . . In the event of any such default or breach of 
performance, the Landlord without any further notice or 
demand of any kind to the Tenant, may terminate this 
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lease and re-enter and forthwith repossess the entire 
Premises and without being liable for trespass or 
damage . . . . 

(emphasis added). 

Santos operated a nightclub on the Property called "El Alamo."  In November 
2016, HIH filed an action seeking the ejectment of Santos from the Property after 
receiving reports of criminal activity at El Alamo.  The magistrate granted the 
application for ejectment and awarded HIH attorney's fees.  Santos subsequently 
appealed to the circuit court, which issued a bond order staying the appeal of the 
ejectment action.  Santos posted bond and continued to occupy the premises. 

While the ejectment appeal was still pending before the circuit court, the lease term 
expired.  A month prior to the expiration of the lease, on October 16, 2018, HIH 
sent Santos a notice directing her to vacate the Property.  It stated: 

Please be advised the lease for El Alamo expires 
according to its terms at midnight on November 30, 
2018.  You are hereby directed to vacate the premises 
with all of your belongings before midnight on 
November 30, 2018, or else we will take further legal 
action against you and your belongings may be removed 
from the premises. 

Santos did not vacate the premises and continued to occupy the Property in 
violation of the lease agreement.  On February 26, 2019, HIH again sent a letter to 
Santos instructing her to vacate the Property.  It stated: 

As you are aware, the lease for El Alamo expired 
according to its terms on November 30, 2018, and I have 
previously directed your client to vacate the premises by 
that date.  Your client has refused to vacate in violation 
of the terms of the Lease and is trespassing on my client's 
property by remaining beyond the Lease term. 

The purpose of this letter is to notify you that engineers 
recently identified asbestos in the premises, and [DHEC] 
is requiring that the building be cleared in connection 
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with the mandatory remediation process.  Remediation of 
the premises will begin on or about March 1, 2019.  Your 
client is hereby directed to vacate and remove all of her 
personal property from the premises by that date.  Once 
the remediation process begins, no access will be 
permitted to the premises for any reason. 

After Santos failed to vacate the premises, HIH retook possession of the Property. 
HIH subsequently demolished the Property on March 22, 2019.  Police officers of 
the City of Hanahan were present at the time of demolition. 

On June 6, 2019, the circuit court affirmed the magistrate's order of ejectment. 
Santos appealed to this court; however, she only appealed the magistrate's award of 
attorney's fees to HIH. 

On March 21, 2021, Santos filed this action, asserting HIH wrongfully repossessed 
and destroyed the Property and conspired with the City of Hanahan in doing so. 
HIH filed a motion to dismiss the action pursuant to Rule 12(b)(6), SCRCP. 
Following a hearing, the circuit court granted HIH's motion to dismiss via Form 4 
order.  Santos filed a motion to reconsider pursuant to Rule 59(e), SCRCP, which 
the circuit court denied.  This appeal followed. 

ISSUE ON APPEAL 

Did the circuit court err in granting HIH's motion to dismiss Santos's complaint 
pursuant to Rule 12(b)(6), SCRCP? 

STANDARD OF REVIEW 

"On appeal from the dismissal of a case pursuant to Rule 12(b)(6), an appellate 
court applies the same standard of review as the trial court." Rydde v. Morris, 381 
S.C. 643, 646, 675 S.E.2d 431, 433 (2009). "That standard requires the Court to 
construe the complaint in a light most favorable to the nonmovant and determine if 
the 'facts alleged and the inferences reasonably deducible from the pleadings would 
entitle the plaintiff to relief on any theory of the case.'" Hager v. McCabe, Trotter 
& Beverly, P.C., 435 S.C. 740, 746, 869 S.E.2d 886, 889 (Ct. App. 2022) (quoting 
Morris, 381 S.C. at 646, 675 S.E.2d at 433). "If the facts and inferences would 
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entitle the plaintiff to relief on any theory, then the grant of a motion to dismiss for 
failure to state a claim is improper." Id. 

LAW/ANALYSIS 

We find the circuit court properly acted within its discretion when granting HIH's 
motion to dismiss via a Form 4 order, and Santos's assertions to the contrary are 
unpersuasive.  "Under Rule 12(b)(6), SCRCP, a defendant may move for dismissal 
based on a failure to state facts sufficient to constitute a cause of action." Ashley 
River Props. I, LLC v. Ashley River Props. II, LLC, 374 S.C. 271, 277, 648 S.E.2d 
295, 298 (Ct. App. 2007).  Rule 52(a), SCRCP provides: 

In all actions tried upon the facts without a jury or with 
an advisory jury, the court shall find the facts specially 
and state separately its conclusions of law thereon, and 
judgment shall be entered pursuant to Rule 58; . . . . If an 
opinion or memorandum of decision is filed, it will be 
sufficient if the findings of fact and conclusions of law 
appear therein. Findings of fact and conclusions of law 
are unnecessary on decisions of motions under Rules 12 
or 56 or any other motion except as provided in Rule 
41(b). 

Rule 52(a) (emphasis added).  Thus, the circuit court was not required to include 
specific findings of fact and conclusions of law in its order granting HIH's 12(b)(6) 
motion. See Kinghorn as Tr. for the Mildred Ann Kinghorn Tr. dated 28 Apr. 2004 
v. Sakakini, 426 S.C. 147, 151, 825 S.E.2d 748, 750 (Ct. App. 2019) (finding Rule 
52(a), SCRCP does not require the circuit court "to state its findings of fact and 
conclusions of law in decisions on motions to dismiss, summary judgment 
motions, or any other motion except those dealing with involuntary dismissal"); 
Woodson v. DLI Props., LLC, 406 S.C. 517, 527, 753 S.E.2d 428, 433 (2014) 
("Rule 52, SCRCP, provides that '[f]indings of facts and conclusions of law are 
unnecessary on decisions of motions under Rules 12 or 56 . . . .' Thus, such 
findings and conclusions are not required for appellate review." (alteration in 
original) (quoting Rule 52(a), SCRCP)); Borg Warner Acceptance Corp. v. Darby, 
296 S.C. 275, 279, 372 S.E.2d 99, 101–02 (Ct. App. 1988) (holding Rule 52(a)'s 
requirement that a court in an action tried without a jury "find the facts specially 
and state separately its conclusions of law thereon" was "merely directory and 
provide[d] no basis for invalidating a judgment"). Although Santos contends the 
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court infringed upon her procedural due process rights by failing to delineate its 
findings in the order, this argument lacks merit as the parties provided an ample 
record allowing this court to conduct meaningful appellate review. See Porter v. 
Labor Depot, 372 S.C. 560, 568, 643 S.E.2d 96, 100 (Ct. App. 2007) (stating "not 
all situations require a detailed order, and the [circuit] court's form order may be 
sufficient if the appellate court can ascertain the basis for the circuit court's ruling 
from the record on appeal"); Easterling v. Burger King Corp., 416 S.C. 437, 453, 
786 S.E.2d 443, 452 (Ct. App. 2016) (disagreeing with the argument that the 
appellate court was "'unable to ascertain the basis behind the circuit court's order' 
because the circuit court ruled upon the motion for summary judgment 
via Form 4 order" and finding "the parties provided an ample record for [the 
appellate] court to conduct meaningful appellate review"). 

Further, contrary to Santos's assertions, the circuit court applied the appropriate 
standard of review when ruling on HIH's 12(b)(6) motion. See Hager, 435 S.C. at 
746, 869 S.E.2d at 889 (providing that when considering a Rule 12(b)(6) motion, 
the circuit court must "construe the complaint in a light most favorable to the 
nonmovant and determine if the 'facts alleged and the inferences reasonably 
deducible from the pleadings would entitle the plaintiff to relief on any theory of 
the case'" (quoting Rydde, 381 S.C. at 646, 675 S.E.2d at 433)). Here, Santos's 
complaint solely challenged HIH's actions following the expiration of their 
commercial lease agreement.  Specifically, Santos argues HIH wrongfully 
repossessed and destroyed the commercial premises she was previously renting. 

Therefore, on its face, Santos's complaint fails to state a cognizable claim as she 
had no legal right to continue to occupy the premises.1,2 Although Santos contends 

1 The circuit court properly considered the language of the lease agreement when 
making its determination. See Brazell v. Windsor, 384 S.C. 512, 516, 682 S.E.2d 
824, 826 (2009) (providing that when considering a Rule 12(b)(6) motion, a court 
may consider documents referenced in or attached to the complaint); id. ("In our 
view, allowing a trial court to consider documents that are incorporated by 
reference in the complaint but not actually attached thereto prevents a plaintiff 
from benefiting from his own oversight or from surviving a motion to dismiss by 
intentionally omitting documents upon which their claims are based."). 
2 HIH sent multiple letters instructing Santos to vacate the Property and remove 
any possessions, and she failed to do so.  Thus, she assumed the risk of damage to 
her property by failing to remove it from the premises more than four months after 
the expiration of the lease. 
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the order staying the appeal of HIH's ejectment action allowed her to continue to 
occupy the premises, this argument is without merit.  Once the lease term expired, 
the ejectment action became moot. 

As to Santos's assertion that it was improper for the circuit court to dismiss the case 
with prejudice without allowing her the opportunity to amend her complaint, we 
find any amendment by Santos would have been futile as the entire premise for her 
complaint does not warrant relief and she failed to allege additional facts in her 
Rule 59(e), SCRCP, motion to support the allegations in her pleading. See Ashley 
River Props., 374 S.C. at 278, 648 S.E.2d at 298 ("In deciding whether the [circuit] 
court properly granted the motion to dismiss, [the appellate] court must consider 
whether the complaint, viewed in the light most favorable to the plaintiff, states 
any valid claim for relief."); Skydive Myrtle Beach, Inc. v. Horry County, 426 S.C. 
175, 185, 192, 826 S.E.2d 585, 590, 594 (2019) (providing a circuit court does not 
err in granting a Rule 12(b)(6) motion without granting leave to amend the 
complaint if such an amendment would be futile).  Moreover, Santos never moved 
to amend her complaint pursuant to Rule 15, SCRCP; she merely stated she would 
be ready to amend her complaint upon the court's request or finding that the 
complaint was deficient.  Even assuming arguendo the circuit court erred in 
dismissing Santos's complaint, this court can still affirm the dismissal. See Spence 
v. Spence, 368 S.C. 106, 130–31, 628 S.E.2d 869, 882 (2006) ("On the other hand, 
when a complaint is dismissed with prejudice and the plaintiff erroneously is 
denied the opportunity to file and serve an amended complaint, but the plaintiff 
fails to present additional factual allegations or a different theory of recovery 
which may give rise to a claim upon which relief may be granted, the appellate 
court may in its discretion affirm the dismissal of the complaint with prejudice.").  
Accordingly, we affirm the circuit court's dismissal of Santos's action with 
prejudice. 

AFFIRMED. 

THOMAS, J., and LOCKEMY, A.J., concur. 
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