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PER CURIAM: Petitioner seeks a writ of certiorari to review the Court of 
Appeals' decision in Broom v. Ten State Street LLP, Op. No. 2015-UP-030 (S.C. 
Ct. App. filed January 14, 2015).  We grant the petition, dispense with further 
briefing, and reverse the Court of Appeals' decision.  

Petitioner filed his original suit against defendants alleging various causes of action 
related to a joint business venture between petitioner and respondent.  Respondent 
answered and raised counterclaims against petitioner.  On petitioner's Rule 
12(b)(6), SCRCP, motion, the trial judge dismissed respondent's counterclaims, 
finding they did not comply with the pleading requirements in Rule 23(b)(1), 
SCRCP, for derivative actions by shareholders.  Thereafter, respondent filed a 
motion to reconsider pursuant to Rules 52 and 60, SCRCP, and a motion to amend 
the pleadings pursuant to Rule 15, SCRCP.  Following a hearing on the motions, 
the trial judge denied respondent's motion to reconsider, but did not rule on 
respondent's motion to amend the pleadings. 

Respondent filed a notice of appeal from the order denying his motion for 
reconsideration. On appeal, respondent raised two issues: (1) whether the trial 
judge erred in dismissing respondent's counterclaims for failure to comply with the 
pleading requirements of Rule 23(b)(1); and (2) whether the trial judge erred in 
dismissing respondent's counterclaims without allowing him to amend his 
pleadings. Petitioner argued the latter was not preserved for review because the 
trial judge did not rule on respondent's motion to amend.  The Court of Appeals did 
not address these issues and, instead, remanded the case to the circuit court so the 
trial judge could rule on respondent's Rule 15, SCRCP, motion to amend the 
pleadings. 



 

 

 

 

 
 

 

 

 

We find Court of Appeals erred in remanding the case for a ruling on respondent's 
Rule 15, SCRCP, motion because the issue on appeal—whether the trial judge 
erred in dismissing respondent's counterclaims without allowing respondent to 
amend his pleadings—was not preserved for review. See Elam v. S.C. Dep't of 
Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (noting that in order for an 
issue to be properly preserved for appeal, it must have been both raised to and 
ruled on by the trial court). Because respondent did not seek a ruling on the 
motion to amend, the Court of Appeals should not have addressed the motion, even 
if only for the sole purpose of remanding for a ruling. See Noisette v. Ismail, 304 
S.C. 56, 58, 304 S.E.2d 122, 124 (finding the issue was not properly before the 
Court of Appeals and should not have been addressed where the record reflected 
the circuit court did not explicitly rule on the argument and the petitioner failed to 
show it made a Rule 59(e), SCRCP, motion to amend or alter the judgment on that 
ground). 

Accordingly, the decision of the Court of Appeals is hereby 

REVERSED. 

TOAL, C.J., PLEICONES, BEATTY and KITTREDGE, JJ., concur.  
HEARN, J., not participating. 


